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Income-tax Department
Edited

by

Stephen G. Rusk

An accountancy practitioner tells a not uncommon story about the disastrous
consequences of participation in tax matters by unskilled advisors. A client of
this practitioner, for reasons adequate to himself, sought the services of an
employee of a bank who augmented his income by rendering tax service to
patrons of the bank. The bank employee made out the tax return and advised
the client that the work formerly done by the accountant was improper, con
taining errors which had resulted in overpayment sufficiently large to cause the
client to demand an explanation of the accountant.
The subject of controversy was an intricate tax problem, and it required con
siderable research on the part of the accountant to reveal the erroneous deduc
tions made by the bank employee in arriving at his false conclusions. Fortu
nately, by unquestionable demonstration of the bank clerk’s mistakes, the
accountant regained the confidence of his client and, incidentally, an additional
fee.
It seems deplorable that responsible practitioners must be subject to annoy
ance of this kind caused by unsubstantiated assertions of unqualified amateurs
who are merely trying to pick up a little extra money. Doubtless unmeritorious work will soon be recognized and merit will surely be rewarded in the course
of time, but much damage may be done in the meantime and we believe that
accredited practitioners should consider it a duty to warn clients of the dangers
of accepting the statements of incompetent persons.
SUMMARY OF RECENT RULINGS
The value of bequests in trust to charitable purposes following a life estate is
deductible from the decedent’s gross estate, where the residuary estate was be
queathed to the testator’s wife for her life with authority to use from the princi
pal any sum “that may be necessary to maintain her suitably in as much com
fort as she now enjoys,” the principal that could be so used being fixed in fact
and capable of being stated in definite terms of money, and the income of the
estate being more than sufficient to maintain the widow as required. (Ithaca
Trust Co., executor and trustee under the will of Edwin C. Stewart, v. United
States. U. S. supreme court).
Additional salaries claimed in 1919 as and for years prior thereto, not pre
viously authorized, and amount claimed in excess of that allowed as reasonable
compensation for 1919 services, are not deductible. (U. S. circuit court of ap
peals, fourth circuit, Adams, Payne & Gleaves, Inc., v. Commissioner.)
Additional compensation voted in 1920 by the board of directors of a corpo
ration “for past services” “as an officer thereof, and in any other capacity,”
held, on the evidence, to be reasonable compensation for services, is deductible
on the accrual basis in the year voted, the liability therefor having been incurred
during the taxable year, and the statute not limiting deduction for compensa
tion for personal services rendered to those rendered within the taxable year.
(U. S. circuit court of appeals, fourth circuit, Ox Fibre Brush Co. v. Commis
sioner.)
Beverage taxes voluntarily paid in 1919 in error of law, subsequently re
funded, are not deductible as losses in the year paid. (Inland Products Co. v.
David H. Blair, commissioner. U. S. circuit court of appeals, fourth circuit.)

456

Income-tax Department
Amounts representing 25% of the net income received from two partnerships
and a corporation by a father and credited on his books to each of his sons in
addition to salaries paid pursuant to an agreement entered into in consideration
of their services and efforts, to be held in trust until such son married with his
father’s approval or arrived at the age of 35 years, are deductible as additional
compensation. (Louis Cohen v. Commissioner. U. S. circuit court of appeals,
fourth circuit.)
An abstract company was not entitled to personal-service classification for
1919, 1920 and 1921, where all the principal stockholders were not regularly
engaged in the active conduct of the business and capital was a material income
producing factor. (St. Paul Abstract Co. v. Commissioner. U. S. circuit court
of appeals, eighth circuit.)
The taxpayer may not recover in a suit for recovery of taxes on amount of
tax based on a ground not stated in the claim for refund, a claim for refund
without specifying the grounds upon which the claim is based being insufficient,
and a statement in the brief for the government that one of the issues of fact
was whether the taxpayer was entitled to the additional deduction claimed, in
view of the general denial in the pleadings of the taxpayer’s allegations in its
declaration, not constituting a waiver of compliance with the statute and the
regulations.
The cash value of tangible assets in excess of the par of the stock issued
therefor should be included in invested capital for 1917 as paid-in surplus where
acquired in a reorganization of a company effected through the acquisition by a
reorganization committee of practically all the bonds and stock of the old cor
poration for which the new corporation issued all its stock to the committee
which was distributed to bondholders and shareholders and the purchase of the
assets of the old corporation at a foreclosure sale by the surrender of the bonds
of the old corporation. (Arizona Commercial Mining Co. v. A. J. Casey, col
lector. District court of the U. S., district of Massachusetts.)
A month-to-month tenant may not deduct the total cost of permanent im
provements made on leased property to adapt it to its own use in the year made,
where the tenancy extended for a period substantially beyond the taxable year
in which the improvements were made, but may deduct reasonable depreciation
over the useful life of the improvements. (The George H. Bowman Co. v. Com
missioner. Court of appeals of the District of Columbia.)
The filing of a tentative return on form 1031 T for the taxable year 1918 is
sufficient to start the running of a statutory period of limitation on assessment
and collection, such return amounting to more than an agreement for an exten
sion of time since it was effective as a return for certain purposes under the
statute. (Brandon Corporation v. J. F. Jones, collector. U. S. district court,
eastern district of South Carolina.)
Payments by a corporation in 1920 to 1922 equal to 12½% of the net profitsfor
such years pursuant to a contractual obligation entered into in 1905, in which
year the corporation acquired the business of the payees in exchange for stock
and agreed to make such payments during the existence of the corporation, are
deductible as ordinary and necessary business expenses. (George LaMonte &
Son v. Commissioner. U. S. circuit court of appeals, second circuit.)
A taxpayer in the business of taking long leases on property and subletting is
not entitled under sec. 214 (a) (8), act of 1918, to deduct an allowance for de
preciation on buildings under ninety-nine-year leases renewable forever requir
ing the lessee to keep the buildings up to their present condition. (Harry H.
Weiss, collector, v. J. Harry Wiener; C. F. Routzahn, collector, v. J. Harry
Wiener. Supreme court of the United States.)
A claim for refund was held not sufficient to support an action for recovery of
taxes. (Phoenix Glass Co. v. U. S. of America. District court of the U. S.,
western district of Penna.)
Interest on a refund of 1919 taxes allowed by the commissioner in 1925, im
properly withheld because offset against an amount claimed by the United
States as due for supplies sold the taxpayer which claim was abandoned after
the United States had instituted proceedings to recover the balance of the claim
over the amount of the refund, was allowed from the date of the refund. In
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terest liability attaches to offsets made by the general accounting office just as
it formerly did to those made by the treasury department. (U. S. of America
v. LaGrange Grocery Co. U. S. district court, northern district of Georgia.)
The gross estate of a decedent dying in 1922 should include his contribution
to a trust created in 1920 by the decedent and his wife providing for the pay
ment of the income of the trust to his wife for life and upon her death of the
whole of the trust property to the decedent, if living, or, if not living, to his
heirs at law, where the settlers reserved the right to withdraw the whole or any
part of the securities deposited by him or her under the terms of the instrument.
(William J. Dean, as administrator with the will annexed of the estate of William
B. Dean, deceased, v. Willcuts, collector. U. S. district court, third division,
district of Minnesota.)
An importer who added to inventory the amount of customs duties paid
during the taxable years 1919 to 1924 which was not applicable to goods sold
during the year, thus adding the duties paid to the cost of goods sold, may not
later file amended returns in order to deduct from gross income all duties paid
during the year, either method being allowed under the applicable regulations
and good accounting practice, and the provision of sec. 234 (a) (3), acts of 1918
and 1921 that taxes paid or accrued during the taxable year “shall be allowed
as deductions ” not being mandatory. (Lebolt & Co. v. United States. Court
of claims of the U. S.)
Accrued interest on instalment-sales contracts not due and payable until
after the purchase price was paid in full, and not paid within the taxable year,
may not be included in invested capital of a taxpayer keeping books on the
accrual basis except as to such interest which it consistently set up on its
books as earned and returned as income in the year paid. (Schmoller &
Mueller Piano Co. v. United States. Court of claims of the U. S.)
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